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REEDOM OF INFORMATION CENTER PUBLICATION NO. 9 
HE EXECUTIVE PRIVILEGE TO WITHHOLD 


hen President Eisenhower signed into law H.R. 2767 
imed at preventing misuse of the statute empowering 
wwernment officials to care for records), he said that 
did not affect “executive privilege.” With this, the 
onsor of the bill, Representative John E. Moss, agreed, 
ying H.R. 2767 had nothing to do with the issue of 
at privilege — assuming it exists. 

ne who doubts the existence of executive privilege to 
ithhold information from the Congress or the people is 
r. Harold F. Cross, Fol counsel for the American So- 
ety of Newspaper Editors. His views on this privilege 
ere carried in the ASNE Bulletin for August, 1958, and 
tered in the Congressional Record by Rep. Moss. They 
e reprinted here. 


As Congressman George Meador, Republican, of 
ichigan, pointed out recently, “It is difficult to prove 
at a nonexistent thing does not exist.” + That to which 
» referred and of which I write is the “nonexistent, im- 
yinary, so-called executive privilege” * of the nature, 
mensions, and pretentious rhetoric in which it is cur- 
ntly advanced. 

No such privilege is expressed in the Constitution or 
-any act of Congress or in any court decision. It is not 
4s some Newspapermen, incautiously accepting executive 
ficials’ asservations, are so prone to chorus) an estab- 
shed or well-settled principle. It has been repeatedly 
allenged, denied, repudiated, or refused acceptance in 
e Congress and in numerous court decisions, and, in 
ldition, by lawyers whose professional competence is 
ual to, and whose objectivity is not less than, that of 
ttorneys General and by other persons whose views 
e entitled to at least equal respect. 


reaucracy — Servant or Master? 


Congressman Meader said: “I wonder if the American 
ople and their elected representatives in Congress ap- 
eciate the significance of this latest pronouncement of 
e executive branch of the Government (referring to a 
atement by Attorney General Rogers to the Senate Sub- 
mmittee on Constitutional Rights). If this is sound 
nstitutional doctrine, then it is permissable, without 
nending the Constitution, for the huge executive bureau- 
acy we have built up to become the master, not the 
rvant, of the people.” % 

I wonder if the editors and their representatives in 
ashington appreciate that “if this is sound constitution- 
doctrine” the right of the people, the Congress, and 
e courts to know is a nonexistent thing whenever those 

the executive branch or exercising executive func- 


tions in the so-called independent regulatory agencies 
created by the Congress do choose to assert this executive 
privilege and that freedom of information thus hangs on 
absolute, unfettered, judicially unreviewable executive 
official grace, courtesy, induigence, or discretion. 


Quoting Nixon as Representative 


Happily, the existence of such a privilege is not sound 
constitutional doctrine; not yet at least. It is instead a 
mere unresolved claim by those officials to an unrestricted 
right of privacy. * It is as wide open as all outdoors. 

Among those in Congress who have repudiated it is 
one but a heartbeat from the Presidency. Said Repre- 
sentative Richard M. Nixon: © 

“IT am now going to address myself to a second issue 
which is very important. The point has been made that 
the President of the United States has issued an order 
that none of this information can be released and that 
therefore the Congress has no right to question the judge- 
ment of the President. 

“T say that that proposition cannot stand from a con- 
stitutional standpoint or on the basis of the merits for 
this very good reason. That would mean that the Presi- 
dent could have arbitrarily issued an Executive order 
in the Meyers case, the Teapot Dome case, or in any 
other case denying the Congress information it needed 
to conduct an investigation of the executive department 
and the Congress would have no right to question his 
decision.” 


No Limit to Possibilities 


Among the court decisions in which its acceptance 
was refused is one by a Federal circuit court of ap- 
peals. ° Quoting some gentlemen who were conspicuously 
present when the Constitution was adopted, the opinion 
said: 

“Moreover, we regard the recognition of such a 
sweeping privilege against any disclosure of the internal 
operation of the executive departments of the Govern- 
ment as contrary to a sound public policy. * * * It 
is but a small step to assert a privilege against any dis- 
closure of records merely because they might prove 
embarrassing to Government officers. Indeed it requires 
no great flight of imagination to realize that if the 
Government’s contentions in these cases were affirmed 
the privilege against disclosure might gradually be en- 
larged by executive determination until, as is the case 
in some nations today, it embraced the whole range of 
governmental activities.” 


Menace Needs to be Scotched 


Among the numerous others who have repudiated it 
is Dean Wigmore in his monumental work on evidence. ‘ 
Said he: 

“But the solemn invocation in the precedents above 
chronicled, of a supposed inherent secrecy in all official 
acts and records, has commonly been only a canting 
appeal to fiction. It seems to lend itself naturally to mere 
sham and evasion. * * * But the vast extension, in mod- 
ern times, of administrative laws regulating the affairs 
ot the individual citizen, is presenting a large scope for 
this claim of privilege. The possibilities of such abuse are 
plainly latent in this supposed privilege. * * * The men- 
ace which this supposed privilege implies to individual 
liberty and private right will justify us in repudiating it 
before it is solidly entrenched in precedent.” 

As a barricade of secrecy against the people there 
are no Federal judicial precedents for the privilege. In 
the single reported appelate court decision in citizens’ 
inspection of Federal nonjudicial records the privilege 
was not asserted or, if asserted, was ignored, while the 
court referred to the invoked “inalienable right of every 
citizen to be informed.” § When the issue is presented for 
determination consideration must be given to the reach 
of the first, fifth, and ninth amendments. 


The People’s Right to Travel 


Editors will recall what has happened to that long- 
asserted absolute discretion of the executive branch of the 
Government on the issuance and revocation of passports 
which, unlike executive privilege did have some vestige 
of support in an act of Congress and Presidential regu- 
lations in an area of foreign affairs supposedly singularly 
committed to the Executive. In the passport cases the 
Government at long last conceded that the people’s right 
to travel has a fifth amendment aspect. ® I refer, of course, 
to the liberty-due process provisions of the amendment, 
not to the currently familiar protection against self- 
incrimination. 

Thanks to this fresh emphasis on liberty and due 
process, and to the Supreme Court’s reminder that there 
is such a thing as the first amendment, the people’s right 
to know acquires constitutional aspects which have been 
neglected too long. After all, the people’s right to know 
can hardly be inferior to their right to travel. 


Court Decisions Cited 


As a clamp upon the Congress the claim of executive 
privilege is bare of Federal judicial precedent, though 
the respected high courts of California, Massachusetts, 
and New York have rendered decisions adverse to the 
claim. 1° In one of these, the decision most nearly on the 
precise point, the Supreme Judicial Court of Massachu- 
setts, passing upon the refusal of an official in the execu- 
tive branch to produce a record thereof demanded by the 
Bay State senate and dealing with the express declaration 
on separation of powers in the bill of rights in that 
State’s constitution, squarely rejected the doctrinaire 
interpretation of separation of powers relied upon to 
support the executive privilege claim of the Federal 


executive branch. The court’s unanimous opinion cit 
among others, three decisions of the United Sta 
Supreme Court. 


From Burr’s Time to This 


As to the claim as against the judiciary, the Fede 
courts from Marbury v. Madison*+ and United Sta 
v. Aaron Burr 1? in the early 1800’s to Reynolds v. Uni 
States }* in the 1950’s have forthrightly asserted and, 
occasion arose, exercised the judiciary’s power to det 
mine the merit of a claim of privilege against disclosi 
evidence relevent to issues in pending litigation. TI 
“involves a justifiable question traditionally within 1 
competence of the courts” 14 and, as the Supreme Cor 
has said, “Judicial control over the evidence in a cz 
cannot be abdicated to the caprice of executive | 
ficers.” 1° In recent cases Federal courts, disregardi 
claims of privilege, have directed production of reco1 
by executive departments not only in litigation involvi 
the Government but also in that between privé 
citizens.” 16 


‘Little Presidents’ Appear 


Editors will understand that the issue does not invol 
the right (as distinguished from privilege) of the Gover 
ment to withhold records and information which actua 
are lawfully secret, confidential, or otherwise not subj: 
to compulsory disclosure pursuant to valid past of futy 
acts of the Congress or to controlling judicial decisio 
concerning evidentiary or testimonial privileges. Spa 
does not permit, nor the occasion call for, stating t 
particulars of such records and information rangi 
from certain military secrets and identity of confident 
informants to income-tax returns, crop reports, and ma 
others. 

Nor in its current dimensions does the claim | 
privilege primarily involve the extent of any possi! 
presidential immunity from the enforcement of le; 
process which, aside from the holding that the Preside 
is subject to the subpeona power of the courts. 17 also 
mains unresolved. The privilege is claimed by and 


behalf of a host of Federal officeholders to whom 
such immunity extends; and, naturally, it has sired li 
presidents who have ventured to assert presideng 
authority in respect to matters which, for all that appea 
the President himself was quite unaware. Other officis 
it should be noted, forthrightly disclaim any such pow 
The claim has been advanced recently in three do: 
ments. The first of them, unsigned, undated, transmit} 
by Attorney General Rogers to the House Governm} 
Information Subcommittee, and consisting of 102 pa 
( 


(which seems a lot for a privilege said to be well sett] 
is captioned: “Is a Congressional Committee Entitle 

Demand and Receive Information and Papers From | 
President and the Heads of Departments Which TI 
Deem Confidential in the Public Interest?” 16 | 


} 


Question Keeps Bobbing Up 


At long last, page 86, this pops out: “None of | 
foregoing cases involved the refusal by a head o} 
department to obey a call for papers or informati 


ere has been no Supreme Court decision dealing 
uarely with that question.” At intervals in later pages 
e question keeps bobbing up: “How is the Supreme 
purt likely to decide the issue concerning the withhold- 
¢ of confidential papers by the executive branch from 
mngress and its committee?” Naturally, the author 
iows the answer, but, alas, agreement thereon falls far 
ort of unanimity. 


The second paper, the pronouncement repudiated by 
yngressman Meader, is the March 6, 1958, statement of 
torney General Rogers to the Senate Subcommittee on 
mnstitutional Rights. After referring to certain prin- 
ples said to have been established by unilateral action 

President Washington’s cabinet, President Tyler and 
her persons and quoting from opinions by official 
edecessors, newspaper editorials and court decisions 
seem to consider have a bearing, Mr. Rogers comes 
y at page 29 with this: 


“To conclude that a constitutional privilege exists 
the President and in those acting in his behalf and 
irsuant to his direction to withhold documents and 
formation as against a congressional demand for pro- 
uction of testimony does not wholly dispose of the 
oblem. A further question arises. Is the Executive or 
e Congress to determine whether the privilege is appro- 
iately asserted in a given case? There is no judicial 
ecedent governing this question.” 


The last sentence is correct. His primary “To con- 
ude” is equally bare of judicial precedent. He says 
rther: “As a practical matter only the President can 
ake the determination as to disclosure.” There is no 
dicial precedent for that one either. How about a 
termination by the Federal judiciary in a government 
; law? 


yerting to McCarthy Hearings 


The third paper is the “Memorandum” of Attorney 
eneral Brownell which accompanied the famous Army- 
eCarthy hearings letter of May 17, 1954, from President 
isenhower to Secretary of Defense Wilson in an emer- 
sncy which certainly was sudden and may have been 
re. (It may be worth noting here as news that Mr. 
ogers at page 6 of his statement says “that this letter 
aposes no barrier to the disclosure of any official action.” 
here may be some unawareness of this in the executive 
anch and administrative agencies.) The “privilege” is 


ated in the “Memorandum” as follows:1® 


“American history abounds in countless illustrations 

the refusal, in occasion, by the President and heads 
departments to furnish papers to Congress or its com- 
ittees for reasons of public policy. 
“Nor are the instances lacking where the aid of the 
yurt was sought in vain to obtain information or papers 
om the heads of departments. Courts have uniformly 
ld that the President and heads of departments have 
» uncontrolled discretion to withhold information and 
ypers in the public interest; they will not interfere with 
e exercise of that discretion, and that Congress has not 
e power, as one of the three great branches of the 
overnment, to subject the executive branch to its will 
ty more than the executive branch may impose its un- 
strained will upon the Congress.” 


Cold Stares Were Effective 


The first paragraph is substantially correct. It may be 
noted, however, that the number of instances of refusals 
by heads of departments that stuck are not exactly count: 
less; that there have been a number of instances in which 
department heads, brought before Congress by request 
or subpoena, spoke at first of this so-called privilege and 
then, tacing coid stares, whispering they’d ne’er consent, 
consenied; that quite often the reasons for refusal were 
actually weil-settied rules of law rather than mere sub- 
jective public policy; and that hosts of Members of Con- 
gress who have investigated the executive branch from the 
disaster that befell General St. Clair to the disaster that 
befell Pearl Harbor — and later —have scoffed at and 
repudiated any constitutional basis for such refusals and 
that instances of congressional inquiries in which in- 
formation and papers have been furnished by the Presi- 
dent and department heads are legion.” 7° 

The second paragraph is remarkable. In it Mr. 
Brownell, though imptiedly disclaiming a power where- 
under the executive branch may impose its unrestrained 
will upon the Congress, was actually claiming such a 
power. His statement would be even more remarkable if 
it were correct, which it is not.?1 No cases are cited 
therefore either in his statement or in the document from 
which he lifted it. There are no such cases. It is sheer 
assertion, as shown above, as far as the rights of Congress 
and the people are concerned; and, so far as withholding 
from the courts is concerned, it is at direct variance 
with pertinent court holdings. Opinions of Attorneys 
General are not law. 7” 


It’s a Royal Perogative 


The executive branch as of now has no such specially 
privileged right of privacy as against the people, their 
Congress or their courts. The claim to one harks back 
to royal perogative *° and is made in a land, where there 
is reason to believe, the people have done something 
more than merely to change their kings. If such a privi- 
lege ought to exist, let it be sought forthrightly by 
amendment of the Constitution or in legislation by the 
Congress inasmuch as “The founders of this nation 
entrusted the lawmaking powers to Congress alone in 
both good and bad times. It would do no good to recall 
the historical events, the fears of power and the hopes of 
freedom that lay behind their choice.” ?* Any such privi- 
lege should depend by law on the nature and circum- 
stances of the record, paper, or information involved and 
not upon the status (as being in the executive branch or 
exercising executive functions) or the will or the dis- 
cretion or the caprice of the official happening to have 
custody. No such servant of the people should be judge 
in his own cause. 7° 


Columbia, Missouri 
November, 1958 
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